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Petitioner Anthony Long (“Petitioner”) is serving a
360-nonth termof inprisonnent for one count of conspiracy to
di stribute cocaine in violation of 21 U S.C. § 846. He now seeks
the reduction of his drug sentence to reflect Anendnents 505, 706
as anmended by 711, and 709 to the United States Sentencing
Comm ssion Quidelines (the “CGuidelines”), which altered § 2D1.1
of the Guidelines. Amendnent 505 elim nated the base offense
| evel s of 38, 40, and 42 and replaced these with a revised
maxi mum base offense [ evel of 38. Anmendnment 706 reduced the
sent enci ng ranges applicable to cocai ne base (“crack”) offenses
to reflect the disparity between crack and cocai ne. Anmendnent
711 made technical changes to the Guidelines in order to properly
i npl ement anmendnents becom ng effective Novenber 1, 2007.
Amendnent 709 addressed the use of multiple of fenses and
m sdeneanor and petty offenses in determning crimnal history

scores, respectively.



Petitioner also asserts that he is entitled to a
sentence reduction under the “safety valve” provision of 18
U S C 8§ 3553(f). Application of the “safety valve” allows a
district court to inpose a sentence below the statutory m ni num
provi ded the defendant neets certain statutory requirenents.
Petitioner’s notion for a sentence reduction wll be
deni ed because Anendnments 706 and 709 do not apply, the offense
| evel reduction warranted under Amendment 505 does not ultimately
alter Petitioner’s sentencing guideline range, and the “safety

val ve” provision is not available to him

BACKGROUND

Petitioner, and twenty-five other individuals, were
charged by an indictment for: (1) conspiracy, in violation of 21
US C 8§ 841(a)(1) (“Count One”); (2) continuing crimnal
enterprise, in violation of 21 U S.C. 8§ 848 (Counts Two, Three,
and Four); (3) possession with intent to distribute and
distribution of a controlled substance, in violation of 21 U S.C
§ 841(a)(1l) (Counts Five through Thirteen and Fifteen through
Twenty-one); (4) felon in possession of a firearm in violation
of 18 U.S.C. 8 922 (Count Twenty-three); (5) use of a firearm
during a drug trafficking crime, in violation of 18 U S.C. § 924
(Counts Fourteen and Twenty-two); (6) aiding and abetting, in
violation of 18 U S.C. 8§ 2 (Counts Five through Thirteen and

Fifteen through Twenty-one); and (7) forfeiture, in violation of
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21 U.S.C. §8 853 (Counts Twenty-four through Thirty-two).

After a jury trial, Petitioner was convicted on Count
One only. At the sentencing hearing followng Petitioner’s
conviction, the Court fixed Petitioner’s total offense |evel at
42 and his Crimnal H story Category at IIl1. Under these
guidelines, the termof inprisonnment was 360 nonths to life. On
January 21, 1993, Petitioner was sentenced to 360 nonths in

cust ody.

1. MOTI ON FOR RESENTENCI NG
Petitioner noves, pursuant to 18 U S.C. § 3582, for a

reduction of his sentence because of recent changes to the
GQuidelines in the treatnent of offenses involving crack. Section
3582(c)(2) authorizes the district court to reduce a sentence if
“such a reduction is consistent with applicable policy statenents
i ssued by the Sentencing Conmm ssion.” 18 U S.C. 3582(c)(1)(ii).
The applicable policy statenent, 8§ 1B1.10(a), provides that if
“the guideline range applicable to th[e] defendant has . . . been
| owered as a result of an anmendnent to the Cuidelines Mnual
listed in subsection (c) below,” a reduction in the defendant’s
termof inprisonment is authorized under 18 U S.C. 8§ 3582(c)(2).
U S.S.G § 1Bl1.10(a).

A Petitioner Is Not Eligible for a Sentence Reduction

Under Anendnent 706 Because H s Sentence Was Based on
Possessi on _of Cocai ne, not Crack




Petitioner argues that under Anendnment 706 he is
eligible for resentencing pursuant to 18 U S.C. § 3582.
Petitioner’s argunent fails because Anendnment 706 affects
sent ences based on crack convictions, but |eaves unchanged
sentences based on cocai ne or another substance.

On Novenber 1, 2007, the United States Sentencing
Comm ssion (the “Conm ssion”) adopted Anmendnent 706 to the
Gui delines to address what the Comm ssion had cone to view as
unwarranted disparities in the sentences of defendants who
possess or distribute various fornms of cocaine. Prior to
Novenber 1, 2007, the Guidelines provided for a 100-to-1 ratio in
sentences for crines involving cocaine powler conpared to those
involving crack.! For exanple, 8 2D1.1 of the Guidelines
provi ded the sanme base offense |evel for a crime involving 150
kil ograns or nore of cocai ne powder and for one involving 1.5 or
nore kilogranms of crack. U S . S.G § 2D1.1(c)(1) (2006).

Under Amendnent 706, the ratio between powder and crack
sentences has been decreased. For exanple, 150 kil ograns of
cocai ne powder is now treated as the equivalent of 4.5 kil ograns

of crack. U S . S.G 8§ 2D1.1(c)(1) (2007). However, Amendnent 706

! This ratio was derived fromthe 100-to-1 ratio created

by Congress in its statutory mandate of m ni mum sentences for
cocai ne offenses. See Anti-Drug Abuse Act of 1986, 21 U S.C. 8§
841(b) (1) (requiring a five-year mandatory m ni num penalty for a
first-tinme trafficking offense involving 5 grans or nore of
crack, or 500 grans of powder cocai ne).
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does not apply to sentences based on cocai ne or another

substance. See e.qg., United States v. Fernandez, 269 F. App’ X

192, 193 (3d G r. 2008) (Defendant’s sentence was based on heroin
rat her than crack cocai ne and therefore Amendnent 706 was not
appl i cabl e and defendant’s 8 3582 notion was w thout nerit);

United States v. Jones, 294 F. App x 624, 627 (2d Cr. 2008)

(crack-to-powder cocaine ratio is irrel evant because quantity of
heroi n defendant was responsible for would still trigger sanme
of fense | evel).

Here, Petitioner’s applicable guideline range is not
affected by Amendnent 706. Petitioner was held responsible for
over 500 kilograns of cocaine. (PSR § 50.) There is no
i ndication his sentence was based on possession or distribution
of crack.? Therefore, because Petitioner was not sentenced based

on a guideline range affected by Anendnent 706, he is not

2 Petitioner argues that because the Indictnent nentions
that the “Junior Black Mafia” (“JBM) organization to which he
al l egedly bel ongs distributes “cocaine, crack cocai ne and
heroin,” his conviction is based on distribution of crack and
therefore he is eligible for a sentence reduction under Anmendnent
706. (Ex. A Petr.’s Traverse to the Governnent’s of Mtion for
Reduction of Sentence.) Petitioner also points to the nentioning
of distribution of crack in two cases involving other nenbers of
the JBM conspiracy in support of his position. See United States

v. Thornton, 1 F.3d 149, 151 (3d Cir. 1993); United States v.
Cobb, 36 F. Supp. 2d 675, 675 (E.D. Pa. 1999).

Petitioner’s argunent is without nmerit because his
convi ction was based on conspiracy to distribute over 500
kil ograns of cocaine, not crack, in violation of 21 U S. C. § 846.
(PSR, ¥ 50.) Furthernore, nowhere in the Presentence Report does
it mention distribution or possession of crack.
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eligible for a sentence reduction.

B. Amendnent 709 Does Not Apply to Petitioner’s Sentence
Because it Is Not Retroactive

Petitioner argues that Anendnment 709 applies to reduce
his Crimnal Hi story Category. H's argunent fails because
Amendnent 709 is not applicable retroactively, and even if it
were to apply here, Petitioner’s prior crimnal convictions do
not fall within the purview of Arendnent 709.

Amendnent 709 becane effective Novenber 1, 2007. The
anendnent addresses how nultiple prior sentences and m sdeneanor
and petty offenses are used to determ ne a defendant’s cri m nal
history score. U S. Sentencing Guidelines Manual app. C
suppl enent (2008). Specifically, the anmendnent “sinplifies the
rules for counting nultiple prior sentences” and “responds to
concerns that [ ] some m sdeneanor and petty offenses counted
under the guidelines involve conduct that is not serious enough
to warrant increased puni shment upon sentencing for a subsequent
offense.” 1d. However, Anendnent 709 has not been made
retroactive and therefore does not apply to sentences i nposed

bef ore Novenmber 1, 2007.°® United States v. Hidalgo, No. 08-1807,

2009 W. 274928, at *2 (3d Cr. Feb. 5, 2009); see also United

3 Only anendnents listed under U.S.S. G 8§ 1Bl1.10(c) have
been nade to apply retroactively. U S. S.G 8§ 1B1.10(a)(1).
Amendnent 709 is not |isted anong these anendnents and therefore
does not apply to sentences inposed before Novenber 1, 2007.

U S S G § 1B1.10(c).
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States v. Wod, 526 F.3d 82, 88 (3d Gr. 2008).

Here, Petitioner was sentenced in 1993 before the
amendnent becane effective on Novenber 1, 2007, and therefore is
not eligible for a Gtimnal H story Category reassessnent.

In any event, even if Amendnent 709 were nade
retroactive, it would neither affect Petitioner’s Crim nal
Hi story Category, nor his ultimate sentencing guideline range.
Section 4Al1.2(c) of the CGuidelines specify that sentences for
m sdenmeanors and petty offenses are counted for purposes of
determining Crimnal H story Category. This section also lists a
series of m sdeneanors and petty offenses that, along with
offenses simlar to those listed, only count if the term of
probation is “nore than one year.” U S S.G 8§ 4Al1.2(c)(1).
Amendnent 709 altered the original |anguage of this section,
replacing “a termof probation of at | east one year” with the
current “termof probation of nore than one year.” U S
Sent enci ng Cui del i nes Manual app. C supplenent (2008).

In this case, Petitioner has prior convictions for
reckl essly endangeri ng anot her person and sinple assault, and
reckl essly endangeri ng anot her person and crimnal m schief.
(PSR 7 60, 61.) These offenses are not |isted under 8§
4A1. 2(c) (1), nor are they considered simlar to any |isted
of fenses in that section.

Application Note 12 of Anmendnent 709 indicates that the
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Sent enci ng Commi ssi on wi shes to apply the “commopbn sense” test

used in United States v. Hardeman, 933 F.2d 278, 281 (5th Cr.

1991), to determ ne which offenses are considered “simlar” to
those listed in 8§ 4A1.2(c)(1). Hidalgo, 2009 W. 274928, at *1.
Thi s approach considers the conpari son between punishnents for
the |isted offenses and the unlisted offense, the perceived
seriousness of the offense based on | evel of punishnment, the

el ements of the offense, the culpability | evel, and whet her

comm ssion of the offense indicates a |ikelihood to conmt the
same or other crimnal offenses. U S S. G 8§ 4A1.2 n.12(A). The
court in Hardeman enphasi zed the fact that these factors are to
be considered in order to determ ne “whether it makes good sense
to include the offense in question in the defendant’s crim nal

hi story score.” 933 F.2d at 281 (enphasis original).

Under the Hardeman-type analysis, Petitioner’s prior
convictions are not considered “simlar” to any |listed offense.
Petitioner’s reckl ess endangernent convictions mght be
considered close to careless or reckless driving. However, both
of fenses invol ved reckl ess endangernent of another individual,
while the |isted of fenses do not suggest invol venent of other
individuals or victins. Petitioner also commtted these of fenses
on his own, and clearly the comm ssion of these offenses
i ndicates a likelihood of recurring crimnal conduct.
Furthernore, courts “have been reluctant to expand the nunber of
of fenses which are ‘simlar’ to those |isted.” Hardenman, 933

F.2d at 281. These factors mlitate agai nst considering
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Petitioner’s prior convictions as “simlar” to those listed in §
4A1. 2(c).

Therefore, the change in | anguage affected by Anendnent
709 does not apply to Petitioner’s offenses and does not affect
his Crimnal H story Category determnation. As a result,
Petitioner’s sentencing guideline range remains the sane.

C. Petitioner Is Not Entitled to a Sentence Reducti on Even
After Application of Amendnment 505

Petitioner argues that Anendnment 505 applies to reduce
his offense | evel and consequently it operates to |lower his
sentence. Petitioner is correct in that Amendnent 505 does apply
to his sentence, but the resulting change in offense | evel does
not alter Petitioner’s sentencing guideline range.

Amendnent 505 becane effective Novenber 1, 1994 and
del eted offense levels 38, 40, and 42 of the Drug Quantity Tabl e,
replacing themw th a revised |l evel 38 as the maxi mum of f ense
| evel under U.S.S.G 8§ 2D1.1(c). U S Sentencing Cuidelines
Manual app. C Vol. 1 (2003). This change was nade to reflect
that “quantity itself is not required to ensure adequate
puni shnent given that organi zers, |eaders, managers, and
supervi sors of such offenses will receive a 4-, 3-, or 2-level
enhancenment for their role in the offense, and any partici pant
w Il receive an additional 2-level enhancenent if a dangerous

weapon i s possessed in the offense.” 1d.



Amendnent 505 was explicitly nmade retroactive by
Section 1B1.10 of the Guidelines. U S. S.G § 1B1.10(c). Wen
determ ni ng whether a reduction based on a retroactive anendnent
applies, a district court substitutes only the amended gui deli ne
where applicable, |leaving all other guideline application

decisions intact as originally determned. United States v.

McBride, 283 F.3d 612, 615 (3d Cir. 2002).

In this case, Anendnent 505 applies to Petitioner’s
sentence, reducing his base offense level from40 to 38.
Petitioner was convicted of conspiracy to distribute over 500
kil ograns of cocaine in violation of 21 U S.C 8§ 846. This
anount of cocaine originally resulted in a base offense | evel of
40. Possession of a firearmresulted in a two | evel enhancenent
to 42. A Cimnal H story Category of Il placed Petitioner in a
gui deline range of 360 nonths to life inprisonnent.

Under Anmendnent 505, Petitioner is entitled to a
reduction of his base offense level from40 to 38. Petitioner
still receives a two | evel enhancenent for possession of a

firearm increasing his final offense level to 40.% As discussed

4 Petitioner argues that this enhancenment shoul d not

apply because the firearmwas found at his residence and was
unrelated to the crimnal acts. (Petr.’s Br. 9.) Coment 3 to
US S.G 8§ 2D1.1 specifies that the “adjustnent should be applied
if the weapon was present, unless it is clearly inprobable that

t he weapon was connected with the offense.” For exanple, an
unl oaded hunting rifle found in the closet of the defendant’s
resi dence would not warrant an enhancenent. See U S.S.G § 2D1.1

cmt. 3. The circunstances here are distinguishable fromthe
exanpl e above in that witnesses had seen Petitioner carrying a
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above, Petitioner is not entitled to a two | evel reduction under
Amendnent 706 because his sentence was based on distribution of
cocai ne and not of crack. See, Section II(A), supra.
Petitioner’s Crimnal History Category remains at 111

An offense |level of 40 and a Crimnal History Category of 11
corresponds to a sentencing guideline range of 360 nonths to life
i nprisonnment - exactly the sane guideline range Petitioner was
originally sentenced under. For these reasons, Petitioner,
al t hough receiving a base offense | evel reduction under Amendnent
505, is not entitled to a sentence reduction because his
gui del i ne range remai ns the sane.

D. Petitioner Is Not Entitled to a Sentence Reduction

Through Application of the “Safety Val ve” Provision
Under 18 U.S. C. 3553(f)

Petitioner’s argunment that the Court should apply a
sentence reduction under the “safety valve” provision of 8§
3553(f) lacks nerit. Section 3553(f) allows a district court to
i npose a sentence below the statutory mandatory mninmumif the
def endant neets all five statutory requirenents. 18 U. S.C. 8§

3553(f); United States v. Kellum 356 F.3d 285, 289 (3d G

2004); see also United States v. Veloz, No. 07-2900, 2009 W

gun, (PSR T 40), nenbers of the JBMroutinely carried firearns,
(PSR T 51), and a gun was found in Petitioner’s house at the tine
of his arrest, (PSR T 51). This evidence does not indicate “it
is clearly inprobable that the weapon was connected with the

of fense.”
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74354, at *3 (3d Gr. Jan. 13, 2009). These requirenents are:

(1) the defendant does not have nore than one crim nal
history point, as determned under the sentencing
gui delines; (2) the defendant did not use violence or
credible threats of violence or possess a firearm or
ot her danger ous weapon (or induce another participant to
do so) in connection with the offense; (3) the offense
did not result in death or serious bodily injury to any
person; (4) the defendant was not an organi zer, |eader,
manager or supervisor of others inthe offense, . . . and
was not engaged in a continuing crimnal enterprise .

and; (5) not later than the tinme of the sentencing
hearing, the defendant has truthfully provided to the
Government all information and evi dence t he def endant has
concerning the offense or offenses that were part of the
same course of conduct

18 U.S.C. 8§ 3553(f)(1)-(5).
The requirenments under 8§ 3553(f) are not advisory -
underlying circunstances of prior sentences are not considered in

determ ning “safety valve” eligibility. United States v. \alKker,

No. 07-4712, 2008 W. 5351756, at *2 (3d Cr. Dec. 23, 2008)

(stating United States v. Booker, 543 U. S. 220 (2000), does not
render the “safety valve” eligibility requirenents advisory).
Additionally, for the “safety valve” provision to apply, the
def endant’ s cal cul at ed sentenci ng advi sory gui deli ne range nust

be less than the statutory mninum United States v. Bati sta,

483 F.3d 193, 199, n.4 (3d Gr. 2007).

The Court recognizes that, since the Suprene Court’s
deci sion in Booker, the CGuidelines are advisory and unwarranted
sentencing disparities can be considered as part of the

sentencing cal culus. However, Congress’s directive that
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sentences are final unless reduction would be consistent with the
Qui delines policy statenents is controlling. Thus, the Court may
not, under 8§ 3582, reduce Petitioner’s sentence when the
appl i cabl e Guideline range has not been addressed by any

anendnent under U.S.S.G § 1B1.10. See, e.qg., Carrington v.

United States, 503 F.3d 888, 890-91 (9th Gr. 2007) (finding

Booker is not pari passu with an anendnent to the Cuidelines

sufficient to provide a basis for reducing a defendant’s sentence

under 8§ 3582(c)(2)); United States v. Carter, 500 F.3d 486, 490-

91 (6th Gr. 2007) (sane); MMIllan v. United States, 257 F

App’ x 477, 479 (3d Gr. 2007) (not precedential) (sane);

Cortorreal v. United States, 486 F.3d 742, 744 (2d Cr. 2007)

(hol di ng Booker cannot be the basis for a reduction of sentence
under 8 3582(c)(2)). The “safety valve” provision is not an
anendnent addressing Petitioner’s guideline range, and therefore
he is not entitled to a sentence reduction through application of
this provision.

Even if this Court were able to apply the “safety
val ve” provision at this tinme, Petitioner would not neet all of
the requirenents. Petitioner has nore than one crimnal history
poi nt (even w thout counting his two convictions for recklessly
endangeri ng anot her person and sinple assault, and recklessly
endangeri ng anot her person and crimnal mschief), and he

possessed a dangerous weapon in connection with the offense.
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Additionally, Petitioner’s cal cul ated sentenci ng guideline range
(360 nonths to life inprisonnent) is not |less than the statutory
mandatory m ni mum for Count One (ten years). Therefore the

provi sion does not apply and Petitioner is not entitled to a

sent ence reducti on.

I11. CONCLUSI ON

For the reasons stated above, Long’'s notion for a
sentence reduction pursuant to 8 3592(c)(2) wll be denied. An

appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
) CRI M NAL ACTI ON
V. : NO. 91-570-23

ANTHONY LONG

ORDER

AND NOW this 17th day of March 2009, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying

menor andum the notion for reduction of sentence pursuant to 18

U S C 8§ 3582(c)(2) (doc. no. 82) is hereby DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



